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J. All leases of the physical plant of an ICF/MR must contain a clause that requires the
owner to give the Department notice of any requests or orders to vacate the premises 90 days
before such vacation of the premises is to take place. In the case of unlawful detainer actions,
the owner shall notify the Department within three days of notice of an unlawful detainer
action being served upon the tenant. The only exception to this notice requirement is in the
case of emergencies where immediate vacation of the premises is necessary to assure the safety
and welfare of the residents. In such an emergency situation, the owner shall give the
Department notice of the request to vacate at the time the owner of the property is aware that
vacating the premises is necessary. This section applies to all leases entered into after the
effective date of this section. Rentals set in leases entered into after that date that do not
contain this clause are not allowable costs for purposes of medical assistance reimbursement.

SECTION 10.000 LIFE SAFETY CODE ADJUSTMENT.

Section 10.010 Determination of adjustment. Adjustments to the special operating cost
payment rate for actions taken to comply with the Code of Federal Regulations, title 42,
section 483.470 shall be determined under Section 10.000.

Section 10.020 Conditions. The Department shail allow an adjustment to a facility's special
operating cost payment rate when the state fire marshal has issued a statement of deficiencies to
the facility if the criteria in items A to D are met.

A. The physical plant for which the statement of deficiencies was issued has 16 or
fewer licensed beds.

B. The Department has determined that the most programmatically sound and cost
effective means of correcting the deficiencies is to modify the physical plant or add depreciable
equipment.

C. The cost of the physical plant modification or additional depreciable equipment
cannot be covered by reallocating facility staff and costs including funds accumulated in the

facility's funded depreciation account and other savings or investment accounts of the provider.

D. The provider has complied with the requirements in Sections 10.030 and 10.040.
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Section 10.030 Request for life safety code adjustment. The provider shall submit to the
Department a written request for a life safety code adjustment to the special operating cost
payment rate. The request must include:

A. A copy of the state fire marshal's statement of deficiencies;
B. A copy of the facility's plan of correction approved by the state fire marshal; and

C. A description of the type of physical plant modifications or additional depreciable
equipment required to meet the approved plan of correction including the estimated cost based
on bids developed in accordance with Section 10.040.

Section 10.040 Bid requirements. Bids must be obtained from nonrelated organizations.
Only the costs of items required to correct the deficiencies may be included in a bid. Each bid
must include:

A. a detailed description of the physical plant modifications needed to correct the
deficiencies;

B. the cost of any depreciable equipment needed to correct the deficiencies;
C. the cost of materials and labor; and
D. the name, address, and phone number of the bidder.

If the Department determines the bid submitted by the provider is excessive or includes items
not required to correct the deficiencies, the Department may require a second bid and may
recommend another organization that must supply the bid. This section shall not apply to a
facility that has implemented a plan of correction before July 6, 1987.

Section 10.050 Evaluation of documents submitted. The Department shall evaluate the
documents submitted under Section 10.030. If the Department determines that the plan of
correction is not programmatically sound or cost effective, the Department may require the
facility to submit an alternative plan of correction to the state fire marshal for approval. If the
state fire marshal approves the alternative plan of correction, the Department may require the
facility to resubmit bids under Section 10.040.



STATE: MINNESOTA ATTACHMENT 4.19-D (ICF/MR)

Effective: July 1, 2001 Page 217

TN: 01-12

Approved:

Supersedes: 00-30  (00-20/00-16/99-22/99-13/98-35/98-21/97-35/97-27/96032/96-20/95-40/
94-19/93-38/92-39/91-36/90-09/89-65/89-56/88-86/88-24/87-81)

Section 10.060 Computation of life safety code adjustment. If the request meets the criteria
in Sections 10.020 to 10.050, the Department shall compute the life safety code adjustment to
the special operating cost payment rate under items A to E.

A. Upon completion of the physical plant modifications and purchase of the additional
depreciable equipment, the facility shall submit copies of invoices showing the total cost of the
physical plant modifications and additional depreciable equipment to the Department.

B. The Department shall allow the lesser of the amount in item A or the final bid
approved by the Department. The amount allowed shall be reduced by 75 percent of the
funded depreciation that may be withdrawn for purchase or replacement of capital assets or
payment of capitalized repairs as determined in Section 9.010, item E, subitem (4), and other
savings or investment accounts of the provider or the provider group.

C. If a facility is financed by the Minnesota Housing Finance Agency, the facility must
use amounts deposited in the development cost escrow account required by the Minnesota
Housing Finance Agency to purchase physical plant modifications or additional depreciable
equipment allowed under this part. The amount withdrawn from the development cost escrow
account must be reimbursed to the facility as provided in Section 10.070. The facility must use
the reimbursement to replace the amount withdrawn from the development cost escrow account
as required by the Minnesota Housing Finance Agency.

D. If the amount determined in item B is less than $500 per licensed bed, the amount
must be divided by the resident days from the cost report that was used to set the facility's total
payment rate in effect on the date the statement of deficiencies was issued.

E. If the amount determined in item B is equal to or greater than $500 per licensed
bed, the amount in excess of $500 per licensed bed must be reimbursed during the rate year
following the rate year in which the statement of deficiencies was issued. The amount in
excess of $500 per licensed bed must be divided by the resident days from the cost report that
was used to set the facility's total payment rate for the rate year following the rate year in
which the statement of deficiencies was issued.

Section 10.070 Adjustment of special operating cost payment rate. If the amount in
Section 10.060, item B or C is greater than zero, the Department shall adjust the facility's

special operating cost payment rate under items A and B.

A. The per diem amount in Section 10.060, item D, must be added to the facility's
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special operating cost payment rate for the rate year identified in Section 10.060, item D, and
will be effective on the first day of that rate year.

B. The per diem amount in Section 10.060, item E, must be added to the facility's
special operating cost payment rate for the rate year identified in Section 10.060, item E, and
shall be effective on the first day of that rate year.

Section 10.080 Reimbursement limits. If a life safety code adjustment to the special
operating cost payment rate is allowed under this part, the cost of the physical plant
modifications and additional depreciable equipment allowed in Section 10.060, item B, must
not be claimed for reimbursement under other sections. The cost of the physical plant
modifications and additional depreciable equipment not allowed under Section 10.060, item B,
shall be capitalized and depreciated in accordance with Section 9.010.

Section 10.090 Changes in one-time adjustment. If a facility has been given a one-time
adjustment under Section 7.030 and the Department determines under Section 10.020, item A,
that the life safety code deficiency should be corrected under this part, the facility's one-time
adjustment or the portion of that one-time adjustment that related to the life safety code
deficiency shall be subtracted from the facility's total payment rate on the date the life safety
code adjustment under this part is effective. If more than 50 percent of the one-time
adjustment is subtracted from the facility's total payment rate under this subpart, the facility
may apply for another one-time adjustment within the three-year period established in Section
7.030, item G.

SECTION 11.000 DETERMINATION OF TOTAL PAYMENT RATE.

Section 11.010 Total payment rate. The total payment rate must be the sum of the total
operating cost payment rate, the special operating cost payment rate, and the property related
payment rate.

Section 11.020 Limitations to total payment rate. The total payment rate must not exceed
the rate paid by private paying residents for similar services for the same period. This limit
does not apply to payments made by the Department for approved services for very dependent
persons with special needs under Section 16.000.

Section 11.030 Respite care payments. Respite care is not a covered ICF/MR service.
However, residents covered by other third party payers (counties, insurance companies, and
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private payers or home and community-based waivers) may be admitted for respite care
services. Rates charged for respite care services must be identified separately. The provider
must report the costs and resident days associated with providing respite care services, together
with other facility costs and days. The Department will include all of the facility's allowed
cost and resident days (including respite care costs and days) in determining the facility's
payment rate for ICF/MR resident days.

Section 11.040 Adjustment to total payment rate for phase-in of common reporting year.
A facility whose total payment rate established for the rate year beginning during calendar year
1985 will be in effect for a period greater than 12 months due to the phase-in of a common
reporting year, shall receive for the months over 12 months, its total payment rate increased by
the prorated annual percentage change in the all urban consumer price index (CPI-U) for
Minneapolis/St. Paul as published by the Bureau of Labor Statistics between January 1984 and
January 1985, new series index (1967=100). That adjusted total payment rate shall be in
effect until September 30, 1986. This adjusted total payment rate must not be in effect for
more than nine months.

Section 11.050 Disaster-related provisions.

A. Notwithstanding a provision to the contrary, a facility may receive payments for
expenses specifically incurred due to a disaster. Payments will be based on actual documented
costs for the period during which the costs were incurred, and will be paid as an add-on to the
facility’s payment rate, or as a lump sum payment. The actual costs paid will be reported on
the next annual cost report as non-allowable costs, in order to avoid duplicate payment. Costs
submitted for payments will be subject to review and approval by the Department. The
Department’s decision is final and not subject to appeal. Costs not paid in this manner may be
claimed on the subsequent cost report for inclusion in the facility’s payment rate.

B. For transfers, the rates continue to apply for evacuated facilities, and residents are
not counted as admissions to facilities that admit them.

SECTION 12.000 RATE SETTING PROCEDURES FOR NEWLY CONSTRUCTED
OR NEWLY ESTABLISHED FACILITIES OR APPROVED CLASS A TO B
CONVERSIONS.

Section 12.010 Interim payment rate. A provider may request an interim payment rate for a
newly constructed or newly established facility or for a facility converting more than 50
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percent of its licensed beds from Class A beds to Class B beds provided that the conversion is
approved by the Department. To receive an interim payment rate, the provider must submit a
projected cost report to the extent applicable for the year in which the provider plans to begin
operation or plans to convert beds. Section 7.010, item A, subitems (2), (3), and (4), Section
7.022, item E, Section 7.030, and Section 9.060 shall not apply to interim payment rates. The
interim property related payment rate must be determined using projected resident days but not
less than 80 percent of licensed capacity days. The effective date of the interim payment rate
for a newly constructed or newly established facility must be the later of the first day a medical
assistance recipient resides in the newly constructed or established bed or the date of medical
assistance program certification. The effective date of the interim payment rate for a facility
converting more than 50 percent of its licensed beds from Class A beds to Class B beds must
be the later of the date on which 60 percent of the converted beds are occupied by residents
requiring a Class B bed as determined by the Department or the date on which the beds are
licensed as Class B beds by the Minnesota Department of Health. Prior to the effective date of
the interim payment rate, the provider may submit a request to update the interim payment
rate. After the effective date of the interim payment rate, no adjustments shall be made in the
interim payment rate until settle-up.

The term "newly constructed or newly established" means a facility: (1) for which a need
determination has been approved by the Department under state law; (2) whose program is
newly licensed under Minnesota Rules and certified under Code of Federal Regulations, title
42, section 438.400 et. seq.; and (3) that is part of a proposal that meets the requirements of
state law restricting discharges from a state regional treatment center.

The term does not include a facility for which a need determination was granted solely for
other reasons such as: (1) the relocation of a facility; (2) a change in the facility's name,
program, number of beds, type of beds, or ownership; or (3) the sale of a facility, unless the
relocation of a facility to one or more service sites is the result of a voluntary closure of a
facility under state law, in which case (3) does not apply.

The term does include a facility that converts more than 50 percent of its licensed beds from
Class A to Class B residential or Class B institutional to serve persons discharged from state
regional treatment centers on or after May 1, 1990, in which case (3) in the second paragraph
does not apply.

Section 12.020 Interim payment rate settle-up. The interim payment rate must not be in
effect more than 17 months. When the interim payment rate begins between August 1 and
December 31, the facility shall file settle-up cost reports for the period from the beginning of
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the interim payment rate through December 31 of the following year. When the interim
payment rate begins between January 1 and July 31, the facility shall file settle-up cost reports
for the period from the beginning of the interim payment rate to the first December 31
following the beginning of the interim payment rate.

A. An interim payment rate established on or before December 31, 1985, is subject to
retroactive upward or downward adjustment based on the settle-up cost report and according to
rules in effect when the interim rate was established.

B. An interim payment rate established on or after January 1, 1986, is subject to
retroactive upward or downward adjustment based on the settle-up cost report, except that:

(1) Section 7.010, item A, subitems (2), (3), and (4); Section 7.022, item E;
Section 7.030; and Section 9.060 do not apply;

(2) the settle-up property related payment rate must be calculated using the
lesser of resident days or 96 percent of licensed capacity days, but not less than 80 percent of
licensed capacity days;

(3) the settle-up operating cost payment rates must be determined by dividing
the allowable historical operating costs by the greater of resident days or 80 percent of licensed
capacity days;

(4) the settle-up special operating cost payment rate must be determined by
dividing the allowable historical special operating costs by the greater of resident days or 80
percent of licensed capacity days; and

(5) the settle-up total payment rate must not exceed the interim payment rate
by more than 0.4166 percent for each full month between the effective date of the interim
payment rate period and the end of the first fiscal period.

Section 12.030 Total payment rate for nine-month period following settle-up period. For
the nine-month period following the settle-up period, the total payment rate must be determined
according to items A to C.

A. The allowable historical operating cost per diems must be determined in accordance
with all sections except that:
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(1) Section 7.010, item A, subitems (2), (3), and (4); Section 7.022, item E;
Section 7.030; and Section 9.060 do not apply;

(2) the resident days must be the greater of an annualization of the resident
days in the last three months of the interim reporting period or the s in the interim reporting
period by not less than 85 percent of licensed capacity days; and

(3) the allowable historical operating cost per diems must be adjusted by
multiplying those per diems by 9/12 of the percentage change in the all urban consumer price
index (CP1/U) of Minneapolis/St. Paul as published by the Bureau of Labor Statistics between
the two most recent Decembers before the beginning of the rate year, new series index
(1967=100).

B. The special operating cost payment rate must be determined by dividing the
allowable historical special operating costs by the greater of s or 85 percent of licensed
capacity days.

C. The property related payment rate must be determined according to these sections.

Section 12.040 Payment rate during the first rate year following the interim rate period.
The first total payment rate for the first rate year after the end of the interim rate period must
be based on the settle-up cost report and must be calculated as in Section 12.030, except that

the allowable historical operating cost per diems shall be adjusted in accordance with Section

7.022, item A.

SECTION 13.000 APPEAL PROCEDURES.
Section 13.010 Scope of appeals. A decision by the Department may be appealed by the
provider, provider group, or a county welfare or human services board if the following

conditions are met:

A. the appeal, if successful, would result in a change to the facility's total payment
rate;

B. the appeal arises from application of these sections; and

C. the dispute over the decision is not resolved informally between the Department and
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the appealing party within 30 days of filing the written notice of intent to appeal under Section
13.020, item A.

Section 13.020 Filing of appeals. To be effective, an appeal must meet the following criteria:
A. The provider, provider group, or county welfare or human services board must
notify the Department in writing of its intent to appeal within 30 days of receiving the total
payment rate determination or decision which is being appealed. A written appeal must be
filed with the Department within 60 days after receiving the total payment rate determination
or decision which is being appealed.
B. The appeal must specify:
(1) each disputed item and the reason for the dispute;
(2) the computation and the amount that the provider believes to be correct;

(3) an estimate of the dollar amount involved in each disputed item,;

(4) the authority in statute or rule upon which the provider is relying for each
disputed item; and

(5) the name and address of the person or firm with whom contacts may be
made regarding the appeal.

Section 13.030 Resolution of appeal.

A. Unless item B applies, the appeal shall be heard under Minnesota's contested case
provisions.

B. Upon agreement of both parties, the dispute shall be resolved informally through
any informal dispute resolution method such as settlement, mediation, or modified appeal
procedures established by agreement between the Department and the Chief Administrative
Law Judge.

Section 13.035 Expedited appeal review.

A. Within 120 days of the date an appeal is due according to Section 13.020, item A,
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the Department shall review an appealed adjustment equal to or less than $100 annually per
licensed bed of the provider, make a determination concerning the adjustment, and notify the
provider of the determination. Except as allowed in item G, this review does not apply to an
appeal of an adjustment made to, or proposed on, an amount already paid to the provider. In
this section, an adjustment is each separate disallowance, allocation, or adjustment of a cost
item or part of a cost item as submitted by a provider according to forms required by the
Commissioner.

B. For an item on which the provider disagrees with the results of the determination of
the Department made under item A, above, the provider may, within 60 days of the date of the
review notice, file with the office of administrative hearings and the Department its written
argument and documents, information, or affidavits in support of its appeal. If the provider
fails to make a submission in accordance with this item, the Department's determinations on
the disputed items must be upheld.

C. Within 60 days of the date the Department received the provider's submission under
item B, the Department may file with the office of administrative hearings and serve upon the
provider its written argument and documents, information, and affidavits in support of its
determination. If the Department fails to make a submission in accordance with this item, the
Administrative Law Judge shall proceed pursuant to item D based on the provider's
submission.

D. Upon receipt by the office of administrative hearings of the Department's
submission made under item C or upon the expiration of the 60-day filing period, whichever is
earlier, the Chief Administrative Law Judge shall assign the matter to an Administrative Law
Judge. The Administrative Law Judge shall consider the submissions of the parties and all
relevant rules, statutes, and case law. The Administrative Law Judge may request additional
argument from the parties if it 1s deemed necessary to reach a final decision, but shall not
allow witnesses to be presented or discovery to be made in the proceeding. Within 60 days of
receipt by the office of administrative hearings of the Department's submission or the
expiration of the 60 day filing period in item C, whichever is earlier, the Administrative Law
Judge shall make a final decision on the items in issue, and shall notify the provider and the
Department by first-class mail of the decision on each item. The decision of the
Administrative Law Judge is the final administrative decision, is not appealable, and does not
create legal precedent, except that the Department may make an adjustment contrary to the
decision of the Administrative Law Judge based upon a subsequent cost report amendment or
field audit that reveals information relating to the adjustment that was not known to the
Department at the time of the final decision.
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E. For a disputed item otherwise subject to the review set forth in this subdivision, the
Department and the provider may mutually agree to bypass the expedited review process and
proceed to a contested case hearing at any time prior to the time for the Department's
submission under item C.

F. When the Department determines that the appeals of two or more providers
otherwise subject to the review set forth in this section present the same or substantially the
same adjustment, the Department may remove the disputed items from the review in this
section, and the disputed items shall proceed in accordance with the contested case procedures.
The Department's decision to remove the appealed adjustments to contested case proceeding is
final and is not reviewable.

G. For a disputed item otherwise subject to the review in this section, the Department
or a provider may petition the Chief Administrative Law Judge 1o issue an order allowing the
petitioning party to bypass the expedited review process. If the petition is granted, the
disputed item must proceed in accordance with the contested case procedures. In making the
determination, the Chief Administrative Law Judge shall consider the potential impact and
precedential and monetary value of the disputed item. A petition for removal to contested case
hearing must be filed with the Chief Administrative Law Judge and the opposing party on or
before the date on or before the date on which its submission is due under item B or C. Within
20 days of receipt of the petition, the opposing party may submit its argument opposing the
petition. Within 20 days of receipt of the argument opposing the petition, or if no argument is
received, within 20 days of the date on which the argument was due, the Chief Administrative
Law Judge shall issue a decision granting or denying the petition. If the petition is denied, the
petitioning party has 60 days from the date of the denial to make a submission under item B or
C.

H. The Department and a provider may mutually agree to use the procedures set forth
in this section for any disputed item not otherwise subject to this section.

I. Nothing shall prevent either party from making its submissions and arguments under
this section through a person who is not an attorney.

J. Effective May 1, 1990, this section applies to all appeals for rate years beginning on
or after June 30, 1988.
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Section 13.038 Special appeals resolution project. Effective October 1, 1993, a new appeal
review process will be used to resolve rate appeals. The Department will issue a final
determination on each appeal within a year. Providers who do not agree with the Department
review may have a formal hearing.

Section 13.040 Pavment rate during appeal period. The total payment rate established by
the Department shall be the total payment rate paid to the provider while the appeal is pending.

Section 13.050 Payments after resolution of appeal. Upon resolution of the appeal any
overpayments or underpayments shall be paid under Section 2.130.

Section 13.060 Appeal expenses. Expenses incurred in the appeal or for individual itemns
under appeal will be reimbursed to the provider to the extent that:

A. the provider is successful on each disputed item appealed; and

B. this amount is not in excess of limits.

SECTION 14.000 YVOLUNTARY RECEIVERSHIP.

Section 14.010 Receivership agreement. A majority of controlling individuals of a
residential program may at any time ask the Department to assume operation of the residential
program through appointment of a receiver. On receiving the request, the Department may
enter into an agreement with a majority of controlling individuals and become the receiver and
operate the program under conditions acceptable to both the Department and the majority of
controlling individuals. The agreement will specify the terms and conditions of the
receivership and preserve the rights of the persons being served by the program. A
receivership set up under this section terminates at the time specified by the parties to the
agreement.

Section 14.020 Management agreement. When the Department agrees to become the
receiver of a program, the Department may enter into a management agreement with another
entity or group to act as the managing agent during the receivership period. The managing
agent will be responsible for the day-to-day operations of the residential program subject at all
times to the review and approval of the Department. A reasonable fee may be paid to the
managing agent for the performance of these services.
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Section 14.030 Rate adjustment. The sections on rate recommendations and adjustments to
the rate found in Section 15.000 also apply to voluntary receiverships.

Section 14.040 Controlling individuals; restrictions on licensure. No controlling individual
of a residential program placed into receivership under Section 14.000 shall apply for or
receive a license to operate a program for five years from the commencement of the
receivership period. Section 14.000 does not apply to programs that are owned or operated by
controlling individuals, that were in existence prior to the date of the receivership agreement,
and that have not been placed into receivership.

Section 14.050 Liability. The controlling individuals of a residential program placed into
receivership remain liable for any claims made against the residential program that arose from
incidents or events that occurred prior to the commencement of the receivership period.
Neither the Department nor the managing agent of the Department assumes this liability.

Section 14.060 Liability for financial obligations. Neither the Department nor the managing
agent will be liable for payment of any financial obligations of the residential program or of its
controlling individuals incurred prior to the commencement of the receivership period unless
such liability is expressly assumed in the receivership agreement. Those financial obligations
remain the liability of the residential program and its controlling individuals. Financial
obligations of the residential program incurred after the commencement of the receivership
period are the responsibility of the Department or the managing agent to the extent such
obligations are expressly assumed by each in the receivership or management agreements. The
controlling individuals of the residential program remain liable for any financial obligations
incurred after the commencement of the receivership period to the extent these obligations are
not reimburse in the rate paid to the residential program and are reasonable and necessary to
the operation of the residential program. These financial obligations, or any other financial
obligations incurred by the residential program prior to the commencement of the receivership
period which are necessary to the continued operation of the residential program, may be
deducted from any rental payments owed to the controlling receivership agreement.

Section 14.070 Physical plant of the residential program. Occupation of the physical plant
after commencement of the receivership period will be controlled by items A and B.

A. If the physical plant of a residential program placed in receivership is owned by a
controlling individual or related party, the physical plant may be used by the Department or the
managing agent for purposes of the receivership as long as the receivership period continues.

A fair monthly rental will be paid by the Department or the managing agent to the owner of the
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physical plant. This fair monthly rental will be determined by considering all relevant factors
necessary to meet required arms-length obligations of controlling individuals. This rental will
not include any allowance for profit or be based on any formula that includes an allowance for
profit.

B. If the owner of the physical plant is not a related party, the controlling individual
shall continue as the lessee of the property. However, during the receivership period, rental
payments shall be made to the owner of the physical plant by the Department or the managing
agent on behalf of the controlling individual. Neither the Department nor the managing agent
assumes the obligations of the lease unless expressly stated in the agreement. Should the lease
expire during the receivership, the Department or the managing agent may negotiate a new
lease for the term of the receivership period.

Section 14.080 Receivership costs. The Department may use the accounts and funds that
would have been available for the room and board, services, and program costs of persons in
the residential program for costs, cash flow, and accounting purposes related to the
receivership.

Section 14.090 Receivership rate extension. For the biennium ending June 30, 1993, if a
facility's residents continue to be served in the same location, the Department may continue the
operating cost payment rate, including any program operating cost adjustments and special
operating costs, for facilities under receivership beyond the receivership period in order that
this portion of the payment rate remain in effect for one full calendar year plus the following
nine months. The allowable property-related costs of the previous operator before the
receivership shall be the basis for establishing the property-related payment rate for rate
periods following the end of the receivership period.

Section 14.100 Sale of a facility under receivership. For the fiscal year ending June 30,
1994 or June 30, 1997, if a facility which is in receivership under Section 14.000 or 15.000 is
sold to an unrelated organization:

A. The facility shall be considered a new facility under Section 12.000 for purposes of
rate setting;

B. The facility's historical basis for the physical plant, land, and land improvements
for each facility must not exceed the prior owner's aggregate historical basis for these same
assets for each facility; and
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C. The allocation of the purchase price between land, land improvements, and physical
plant shall be based on the real estate appraisal using the depreciated replacement cost method.

SECTION 15.000 INVOLUNTARY RECEIVERSHIP.

Section 15.010 Application. In addition to any other remedy provided by law, the
Department may petition the district court in the county where the program is located for an
order directing the controlling individuals of the program to show cause why the Department
should not be appointed receiver to operate the program. The petition must contain proof by
affidavit: (1) that the Department has either begun license suspension or revocation
proceedings, suspended or revoked a license, or has decided to deny an application for
licensure of the program; or (2) it appears to the Department that the health, safety, or rights
of the residents may be in jeopardy because of the manner in which the program may close, the
program's financial condition, or violations committed by the program of federal or state laws
or rules. If the license holder, applicant, or controlling individual operates more than one
program, the Department's petition will specify and be limited to the residential program for
which it seeks receivership. The affidavit submitted must set forth alternatives to receivership
that have been considered, including rate adjustments. The order to show cause is returnable
not less than five days after service is completed and must provide for personal service of a
copy to the program administrator and to the persons designated as agents by the controlling
individuals to accept service on their behalf.

Section 15.020 Appointment of receiver. If the court finds that involuntary receivership is
necessary as a means of protecting the health, safety, or rights of persons being served by the
program, the court will appoint the Department as receiver to operate the program. The
Department may contract with another entity or group to act as the managing agent during the
receivership period. The managing agent will be responsible for the day-to-day operations of
the program subject at all times to the review and approval of the Department.

Section 15.030 Powers and duties of the receiver. Within 36 months after the receivership
order, the receiver will provide for the orderly transfer of the persons served by the program
to other residential programs or make other provisions to protect their health, safety, and
rights. The receiver or managing agent will correct or eliminate deficiencies in the program
that the Department determines endanger the health, safety, or welfare of the persons being
served by the residential program unless the correction or elimination of deficiencies involves
major alteration in the structure of the physical plant. If the correction or elimination of the
deficiencies requires major alterations in the structure of the physical plant, the receiver will
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take actions designed to result in the immediate transfer of persons served by the program.
During the period of the receivership, the receiver and the managing agent will operate the
program in a manner designed to preserve the health, safety, rights, adequate care, and
supervision of the persons served by the program. The receiver or the managing agent may
make contracts and incur lawful expenses. The receiver or the managing agent shall collect
incoming payments from all sources and apply them to the cost incurred in the performance of
the functions of the receivership. No security interest in any real or personal property
comprising the residential program or contained within it, or in any fixture of the physical
plant, shall be impaired or diminished in priority by the receiver or the managing agent.

Section 15.040 Liability and liability for financial obligations. These are the same as those
for voluntary receivership that are found in Section 14.000.

Section 15.050 Physical plant of the residential program. Occupation of the physical plant
shall be governed by the following:

A. The physical plant owned by a controlling individual of the residential program or
related party must be made available for the use of the program throughout the receivership
period. The court will determine a fair monthly rental for the plant, taking into account all
relevant factors necessary to meet required arms-length obligations of controlling individuals.
The rental fee must be paid by the receiver to the appropriate controlling individuals or related
parties for each month that the receivership remains in effect. No payment made to a
controlling individual or related party by the receiver or the managing agent or any state
agency during a period of the receivership shall include any allowance for profit or be based on
any formula that includes an allowance for profit.

B. If the owner of the physical plant of a program is not a related party, the court will
order the controlling individual to continue as the lessee of the property during the receivership
period. Rental payments during the receivership period shall be made to the owner of the
physical plant by the Department or the managing agent on behalf of the controlling individual.

Section 15.060 Fee. a receiver or the managing agent is entitled to a reasonable fee as
determined by the court.

Section 15.070 Termination. An involuntary receivership terminates 36 months after the date
on which it was ordered or at any other time designated by the court or when any of the
following occurs:
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A. The Department determines that the program's license application should be granted
or should not be suspended or revoked.

B. A new license is granted to the program.

C. The Department determines that all persons residing in the program have been
provided with alternative residential programs.

D. The residential program closes.

Section 15.080 Emergency procedure. If it appears from the petition filed or from the
affidavit filed with the petition or from testimony of witnesses under oath, that there is
probable cause to believe that an emergency exists in a program, the court shall issue a
temporary order for appointment of a receiver within five days after receipt of the petition.
Notice of the petition must be served on the residential program administrator and on the
persons designated as agents by the controlling individuals to accept service on their behalf. A
hearing on the petition must be held within five days after notice is served unless the
administrator or designated agent consents to a later date. After the hearing, the court may
continue, modify, or terminate the temporary order.

Section 15.090 Rate recommendation. The Department may review rates of a program
participating in the medical assistance program which is in receivership and that has needs or
deficiencies documented by the Department of Health or the Department of Human Services.
If the Department determines that a review of the rate established is needed, the Department
will:

A. Review the order or determination that cites the deficiencies or needs.

B. Determine the need for additional staff, additional annual hours by type of
employee, and additional consultants, services, supplies, equipment, repairs, or capital assets
necessary to satisfy the needs or deficiencies.

Section 15.100 Adjustment to the rate. Upon review of rates the Department may adjust the
program's payment rate. The Department will review the circumstances, together with the
residential program cost report, to determine whether or not the deficiencies or needs can be
corrected or met by reallocation residential program staff, costs, revenues, or other resources
including any investments, efficiency incentives, or allowances. If the Department determines
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that any deficiency cannot be corrected or the need cannot be met with the payment rate
currently being paid, the Department shall determine the payment rate adjustment by dividing
the additional annual costs established during the Department’s review by the residential
program's actual resident days from the most recent desk-audited cost report or the estimated
resident days in the projected receivership period. Upon the subsequent sale or transfer of the
program, the Department may recover amounts that were paid as payment rate adjustments
under this section. The buyer or transferee shall repay this amount to the Department within
60 days after the Department notifies the buyer or transferee of the obligation to repay.

Section 15.110 Receivership costs. The Department may use the accounts and funds that
would have been available for the room and board, services, and program costs of persons in
the residential program for costs, cash flow, and accounting purposes related to the
receivership.

Section 15.120 Receivership rate extension. This section is the same as Section 14.090.

SECTION 16.000 RATE EXCEPTION FOR VERY DEPENDENT PERSONS WITH
SPECIAL NEEDS.

Section 16.010 Eligibility. The purpose of the special needs rate exception is to facilitate the
movement of very dependent mentally retarded persons from regional treatment centers to
community-based ICFs/MR and to prevent the admission or readmission of very dependent
clients with mental retardation to regional treatment centers from community-based ICF/MR
programs.

The special needs rate exception is to provide to a special client services whose costs are not
included in the per diem rate of the ICFs/MR or the per diem of the day training and
habilitation service. The special needs rate exception is only to be allowed after all other
funding sources or alternatives have been exhausted.

The additional funds made available by this rate exception are used to provide additional staff
for client supervision and training, additional medical or therapeutic services, and additional
equipment to enable the community providers to maintain or admit very dependent clients to
their residential or day programs.



